
I am writing to provide evidence on the efficacy of the General Anti-Abuse Rail with regards 

to some of the types of avoidance highlighted recently in the media. 

I am a member of the Chartered Institute of Taxation and am writing solely in a personal 

capacity. I work for LexisNexis, a legal publisher, and write for a product called 

TolleyGuidance explaining the tax code for tax practitioners. I specialise in owner-managed 

businesses, though I have worked in an international and large corporate tax team 

previously. 

I have taken an interest in the recent media coverage on tax avoidance and have spent 

some time personally researching the background of Starbucks UK operations. 

During the sessions on 21 and 23 January 2013 various questions were raised by members 

of the select committee with respect to Starbucks. This story has widely been seen as tax 

avoidance and has arguably been the highest profile case raised by the media. 

It is my opinion that there is no objective or reasonable basis for concluding that Starbucks 

have avoided corporation tax in the UK. Further to this, having reviewed all of Starbucks 

Coffee Company (UK) Limited’s accounts and the evidence provided by Troy Alstead at the 

Public Accounts Committee, I am of the opinion that the term “tax avoidance” has been used 

erroneously in the case of Starbucks. 

To summarise the original Thomson Reuters report1, which was then reported through other 

media outlets, the case put against Starbucks consisted of a conclusion backed up by three 

pieces of evidence. 

The conclusion was that the discrepancy in Starbucks’ behaviour in telling investors that the 

UK business was profitable whilst reporting losses in the accounts was due to tax avoidance. 

The three pieces of evidence of tax avoidance were: 

 the payment of royalties to the Netherlands subsidiary at 6% of turnover 

 the mark-up on coffee beans which were sold through a Swiss subsidiary, and 

 the interest on intra-group loans which were paid to an unknown source 

 

Discrepancy between information provided to investors and HMRC 

The original Thomson Reuters report provides no justification for the use of the term “tax 

avoidance” in its opening paragraphs.   

“Starbucks' coffee menu famously baffles some people. In Britain, it's their accounts that are 

confusing. Starbucks has been telling investors the business was profitable, even as it 

consistently reported losses. 

This apparent contradiction arises from tax avoidance, and sheds light on perfectly legal 

tactics used by multinationals the world over. Starbucks stands out because it has told 

investors one thing and the taxman another.” 
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This last sentence is highly misleading and is probably incorrect given a review of the 
taxation notes within the accounts. 

When a company submits its tax returns it submits a corporation tax return, its accounts for 
the period and a corporation tax computation. 

This corporation tax computation shows the statutory adjustments required to calculate the 
total taxable profits from the profit shown in the accounts. These computations are not in the 
public domain. 

However, it is possible to ascertain certain facts from the accounts about the contents of this 
computation. These are shown in the accounts on the note on taxation. From this note you 
can determine the profits as adjusted for tax purposes. This is taken by simply looking at the 
trading profits utilised or carried forward. 

Year Profit / (loss) before tax per 
accounts 

Estimated trading profits 

1995 (132,512) (70,000) 

1996 (441,093) (530,000) 

1997 (1,660,942) (1,900,000) 

1998 (7,472,869) (2,700,000) 

1999 (6,244,440) (2,000,000) 

2000 (5,872,329) (500,000) 

2001 (10,332,398) (1,800,000) 

2002 (18,141,375) (7,209,423) 

2003 (17,860,442) (3,265,300) 

2004 (12,187,558) 3,255,090 

2005 (8,105,680) (1,089,283) 

2006 (5,348,000) 12,751,457 

2007 (1,399,057) 19,827,273 

2008 (26,343,663) 8,738,417 

2009 (52,221,150) (5,319,653) 

2010 (34,236,224) 3,028,546 

2011 (32,853,958) (7,055,030) 

 

As you can see, Starbucks have declared taxable profits to HMRC in 2004, 2006, 2007, 
2008 and 2010. 

This is a more relevant factor with regards to what the company told the taxman than the 
accounting profits. Accounting standards are open to a degree of discretion which tax 
legislation seeks to eliminate. 

Whilst fluctuations in the profits broadly coincide with fluctuations in the taxable profits, they 
are vastly different to the point that the cumulative effect of the accounting profits is a loss of 
£240m whilst taxable profits of the trade give a profit of £14m 



In addition to the trade profits shown above, the 2008 accounts also show a prior year 
adjustment which I estimate has increased taxable profits by £10,312,990. This may relate to 
any previous period, or periods, or adjustment for tax purposes. 

I would guess from the timing and quantum of the adjustment that this may relate to the 
adjustment to royalties agreed with HMRC, but this is pure supposition. This could leave 
2005 in a position where there was an overall trading profit. 

Far from telling the taxman they were not profitable, Starbucks UK accounts show that 
despite accounting losses, they told HMRC they were making profits for tax purposes. In the 
nine years that the royalties were paid, they declared a taxable profit in five.  

These profits were relieved in part by losses incurred in earlier years. This is why they did 
not necessarily translate into a payment of corporation tax. 

What Starbucks has told investors was also factually correct due the differences in 
accounting treatment between UK GAAP and US GAAP. This is explained in an article by 
Lisa Pollack on the FT Alphaville site2. 

Essentially, the US GAAP position disregarded certain intra-group transactions such as 
royalties. 

At no point does the Thomson Reuters report refer to either the position under US GAAP or 
the taxable profits. This means that it does not ultimately consider: 

 the basis under which Starbucks employees told investors that the UK business was 
profitable, or 

 the basis under which Starbucks declared the profitability of the UK company to 
HMRC 

It is therefore difficult to establish how they conclude that the discrepancy is down to tax 
avoidance. 

Furthermore, the fact that the report does not consider the taxable profits at all means that it 
ignores the cumulative intentions and effects of the UK tax acts. 

Tax avoidance is commonly defined as when the letter of the law is interpreted in such a way 
as to provide a taxpayer with an advantage that they were not intended to receive by 
Parliament3. Without considering the intention of the law, the conclusion of tax avoidance 
lacks justification. 

The report does mention transfer pricing and discusses some of the intra-group transfers 
which would be subject to the arms-length principle. There is, however, no evidence 
provided which suggests that the amounts paid are incorrect or contrary to the intention of 
Parliament. 

In fact, the report notes that HMRC have reviewed the transfer pricing position of the 
company and also states a couple of times that it is not clear what the ultimate tax effect of 
these payments are. Without this information it cannot be ascertained whether there is, in 
fact, a tax saving from the payments. 

Evidence from the Public Accounts Committee 

Some of the answers to the areas of uncertainty were cleared up by the evidence provided 
by Troy Alstead at the Public Accounts Committee session on 12 November 2012. 
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As the uncorrected oral evidence has been removed from the Parliament website and no 
corrected evidence has yet been published, I have referred to a cached version of the 
uncorrected oral evidence4. 

The intention of the transfer pricing rules is to ensure that groups of companies do not 
artificially move profits from one company to another to gain a tax advantage. The basis of 
this is the arms-length principle which is that the price of a transaction should be determined 
with regards to what a hypothetical unconnected third party might willingly pay. 

Royalties 

Troy Alstead made it clear that the 6% of turnover royalty rate was based on what 20 
independent licensees around the world were willing to pay. 

Not only does this appear to be a reasonable basis for determining what a hypothetical third 
party might pay in the UK, it is perhaps the most reasonable basis to consider in the first 
instance. 

Starbucks and HMRC agreed a lower royalty rate of 4.7% for tax purposes only. The 
detailed information supporting this agreement is not in the public domain so the basis for 
this adjustment is unknown. 

This does not necessarily mean the original royalty rate was unreasonable or that it 
constituted tax avoidance. 

The adjusted figure was not considered in the original Thomson Reuters report because it 
did not consider the profits as adjusted for tax purposes. The level of disallowed expenditure 
shown in the tax reconciliation should have been sufficient to raise the question as to what 
the adjustments were. 

One fact that has not been mentioned is that the royalties were only paid from 2003 
onwards. This appears to be in connection with the opening of the Dutch roasting plant, 
which appears to be a part of the centralisation plan for the European operations. Prior to 
this, Starbucks had a roasting plant based in London. 

In this sense, the accounting entries appear to correspond with an underlying commercial 
decision to centralise operations.  

Coffee beans 

Troy Alstead states that coffee beans are sold at exactly the same rate to third parties. This 
matches the basis for determining the royalty payments. 

It appears that no adjustment was required by HMRC on account of transfer pricing rules. 

Intra-group interest payments 

Finally, Troy Alstead states that the intra-group loans arise from the US. Interest paid by 
Starbucks UK is ultimately taxed at a higher rate. Consequently, even if these represent a 
higher than usual interest rate, there is obviously no tax-saving motive because it ultimately 
increases the tax paid. 

General Anti-Abuse Rule 

It is my opinion that Starbucks behaviour does not constitute tax avoidance. 

Therefore, any anti abuse or avoidance principle, whether targeted or general, should not 
affect the tax position of Starbucks UK. Likewise, any legislation which would affect a 

                                                           
4
 http://bensaunderscta.files.wordpress.com/2012/03/house-of-commons-uncorrected-

evidence-hc-716-ii.pdf 

http://bensaunderscta.files.wordpress.com/2012/03/house-of-commons-uncorrected-evidence-hc-716-ii.pdf
http://bensaunderscta.files.wordpress.com/2012/03/house-of-commons-uncorrected-evidence-hc-716-ii.pdf


change in Starbucks’ UK tax position would go further than simple anti-avoidance legislation 
and should be considered as a change to the basis of taxation instead. 

Even if it is accepted that the deductions which Starbucks have utilised are unfair or 
immoral, this would not alter the fact that they are within the spirit of the law and do not 
constitute tax avoidance. 

 

 

Ben Saunders CTA 

28 January 2013 

 

Home address supplied in evidence 


